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THE JURIDICAL THEOLOGY 
OF SHAFI'I 

ORIGINS AND SIGNIFICANCE 
OF USUL AL-FIQH 

There are some problems connected with the history of 
Islamic jurisprudence, a science which has come down to us 
under the designation of usul al-fiqh, literally, "the roots of 
law". (*) These problems have to do with its origins, its 
designation, its constituent elements, and its purpose. The 
names of several doctors of the law are involved with its origins. 
No exact date can be assigned to its foundation on the basis 
of the available data. The designation given to this science 
belongs to a period which, though it cannot as yet be exactly 
determined, is nevertheless much later than the first work 

treating of it, perhaps as much as two centuries. The works 
on this subject vary considerably in method and content; its 
authors in the Middle Ages are divided on the matter of its 
constituent elements; and modern scholars are not in agreement 
as to its purpose. 

In the following pages an attempt is made to provide some 
answers to these problems, answers which, for the time being 
should be considered, at least in part, as provisional, pending 
a more elaborate study now in progress. 

(') This paper is dedicated to George Hourani, in remembrance of early days 
at a great institution, the University of Michigan (Ann Arbor); it unfortunately 
missed the deadline for the Festschrift because of absence in France, 



GEORGE MAKDISI 

Founder and Date of Foundation 

The birth of usul al-fiqh as the science of jurisprudence in 
Islam appears to have occurred sometime prior to the death 
of 'Abd ar-Rahman ibn Mahdi in 198 of the hijra (A.D. 813-814). 
Ibn Mahdi is said to have written to Shafi'i (d. 204/820) asking 
him to compose a work dealing with the legal statements of the 
Koran, the accepted historical reports relating to them, the 
probative value of the consensus, and to clarify the repealing 
and repealed doctrines of the Koran and the Prophet's Sunna. (1) 
Shafi't's Risila (2) is said to have been written in answer to 
this request. 

A jurisconsult is cited as having delivered Shafi'i's Risala 
to 'Abd ar-Rahman. Al-IHarith b. Suraij an-Naqqal, so-called 
because of his role as "deliverer" (naqqal) of the work to the 
one for whom it was intended, is reported as having said, 
"when I carried the Risdla to 'Abd ar-Rahman b. Mahdi, 
he was amazed, and kept saying repeatedly, 'if only it were 
shorter, so it could be easily understood!' (lau kdna aqalla 
li-yufham)"-apparently finding the "letter" to be too long. (3) 

Tradition, especially that of the Shafi'l, Hanbali and Maliki 
schools of law, has it that Shafi'i is the founder of the science 
of usul al-fiqh. Other jurisconsults are cited either as having 
founded this science or as having written on it: Ibn Lahi'a 
(d. 174/790), Abu Yusuf (d. 182/798), and Shaibani (d. 189/805). 
Al-Khatib al-Baghdadi (d. 463/1071) cites Abu YOsuf, disciple 
of Ab0u Hanifa, eponym of the Hanafi school of law, as "the 

(1) Ibn al-'ImAd, Shadhardt adh-dhahab ft akhbdr man dhahab, 8 vols. (Cairo: 
al-Qudsf Press, 1350/1931), II, 10.-On Ibn Mahdi see al-Khatib al-Baghdadt, 
Tdrtkh Baghddd, 14 vols., (Cairo: as-Sa'Ada Press, 1349/1931), X, 240-248; Ibn 
al-'Imad, op. cit., I, 355. 

(2) On Shafl'f's Risdla, see F. Sezgin, Geschichte des arabischen Schrifttums, 
8 vols. (Leiden: E. J. Brill, 1967-1982), I, 488. 

(3) The rest of al-HArith's name is Aba 'Amr, al-Khawarizml al-Baghdadt 
(d. 236/850); biographical notices in Abf Ishaq ash-Shirazi, Tabaqdt al-fuqahd', 83; 
Tabaqdt ash-Shdfl'tya, 10 vols. (Cairo:'Isa al-BabI al-HalabI Press, 1964-1976), II, 
112-113; Ibn Hajar, Lisdn al-Mtzdn, 7 vols. (HaidarAbAd: DA'irat al-ma'arif Press, 
1330/1912), II, 149-151, esp. p. 151 (line 1). Another person, Abfi 'l-Hasan 
'All b. 'Abd AllAh b. Ja'far b. Najih as-Sa'dI (161-234/778-848) is reported as 
having copied the Risdla and taken his copy to 'Abd ar-Rahman b. Mahdl; see 
ShIrAzf, op. cit., 84-85; Subkt, op. cit. II, 145-150, but Subkt does not mention this 
second copy. 
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first to have composed books on usul al-fiqh according to the 
school of AbA HIantfa" (auwalu man wada'a 'I-kutuba ft usul 

al-fiqh 'ala madhabi Abi Hanlfa). (1) Ibn an-Nadim (fl. 377/ 
987) cites Shaibant, disciple of Ab0u Hanifa and Abu Yusuf, 
as having written Kildb Usul al-fiqh (The Book of Usuil al-fiqh). (2) 

Subkl cites Abu Yahya as-Saji (d. 307/919) as the author of 
"a book on fiqh and (its) disputed questions which he entitled 
'usil al-fiqh', in which he took in all the chapters on fiqh, 
stating that he epitomized it from his great work on the disputed 
questions (of fiqh), and this epitomy I have in a huge volume". (3) 

When Ignaz Goldziher cited Shafi't as the founder of usu'l 
al-fiqh, he cautioned in a footnote that ath-Thaurl had said 
that "Ibn Lahl'a ... is competent in usuil, and we in furi"'. (4) 
The text of Sufyan ath-Thaurf's statement is: "'inda Ibn Laht'a 
al-usul, wa-'indand 'I-fur"'"; literally: "Ibn Lahf'a is in possession 
of the usul, and we are in possession of the furu"'. (5) 

The Designation "usul al-flqh" 
Thus the question regarding the founder of the new science 

cannot be determined on the sole basis of the use of the term 
"usul al-fiqh". The science was founded long before the term 
for it was coined. In the period of Shafi'i, and thereafter for 
a period of a century and a half or two, the term "usul" ("roots") 

(1) al-Khatlb al-Baghdadt, op. cit., XIV, 245-246; Ibn al-'Imad, op. cit., I, 301. 
-In reference to Abt Yfsuf, Joseph Schacht has said, "the statement of Khattb 

Baghdadt...that Abf Yfsuf was the first to compose books on the theory of law on 
the basis of the doctrine of Abf Hanlfa, is not confirmed by the old sources and 
must therefore be regarded with suspicion"; see J. Schacht, The Origins of 
Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950), p. 133. 

(2) Ibn an-Nadim, al-Fihrist (Cairo: ar-RahmAntya Press, n.d.), 288 (1. 8-9); 
N. P. Aghnides, Mohammedan Theories of Finance (New York: Columbia University 
Press, 1916), p. 173. 

(3) Subkt, Tabaqdt ash-Shdfi'tya, IIT, 300: wa-lahu musannafun ft 'l-flqh wa 

'l-khildftydt sammdhu "usul al-flqh", istau'aba ftht abwdba 'l-fiqh wa-dhakara 
annahu 'khtasarahu min kitdbiht 'l-kabtri ft 'l-khildftydt, wa-huwa 'indt ft mujalladin 
dakhm. 

(4) I. Goldziher, Die Zdhiriten, ihr Lehrsystem und ihre Geschichte: Beitrag zur 
Geschichte der Muhammedanischen Theologie (Leipzig: O. Schulze, 1884), 21, n. 1; 
English translation by W. Behn, The Zdhirts, Their Doctrine and their History: A 
Contribution to the History of Islamic Theology (Leiden: E. J. Brill, 1971), 21, n. 1.- 
On Ibn Lahl'a, see F. Sezgin, op. cit., I, 94. 

(5) Ibn al-'Imad, op. cit., I, 283-284. 
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was used in the same sense given later to the term "furti"' 
("branches"), the above-mentioned statement of Thaurl notwith- 
standing. For example, even as late as the last quarter of 
the fourth/tenth century, the bibliographer Ibn an-Nadim 
cited the works of Abcu Yusuf in the following terms: 

Abu Yusuf has the following works on usul and amali 
(dictations): the book on ritual prayer, the Book on alms-tax, 
...(li-AbI Yfsuf mina 'l-kutubu fi 'l-usuli wa 'l-amall: Kitdb 
as-saldt, Kildb az-zakacd...). (1) 

It is clear, in this instance, that the term usil is used in the 
sense of what came to be called the principles of positive law, 
fura' al-fiqh, literally: the "branches" of fiqh. Ibn an-NadIm 
continues as follows: 

and among those who reported on the authority of Abui 
Yfisuf is Mu'alla...; he transmitted his legal thought, his 
legal principles and his books. (wa-mimman rawd 'an 
Abi Yusuf, Mu'alld...; rawa 'anhu fiqhahu wa-usulahu wa- 
kulubah.) (2) 

Here again the term usul is used in the sense of principles, 
elements, rudiments, maxims, or rules of law. (3) 

When the term "usul", or "usul al-fiqh", is found in a title 
cited by a late biographer for a book by an early author, say 
of the third or fourth century of the hijra, one cannot be certain 
that the title is free of anachronism. But even if not anachro- 
nistic, it may simply mean that the work dealt exclusively 
with positive law, or with the Koran, the Sunna, consensus 
(ijmd'), or analogical reasoning (qiyds), that is, with one or 
another of the sources or "roots" of jurisprudence, not with 
jurisprudence as a constituted science. 

As one may determine from the available works on the 
subject, it is not until the late fourth and early fifth centuries 
(Xth-XIth A.D.) that the title usul al-fiqh begins to designate 

(1) Ibn an-Nadim, op. cit., p. 286 (1. 10 ff.). 
(2) Ibid. (1. 17 if.). 
(3) Cf. E. W. Lane, An Arabic-English Lexicon, 8 vols. (London: Williams and 

Norgate, 1863-1893), s.v. asl. 
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this science unequivocally. Works of this period (and even 
later, up to modern times) often include an explanation of 
this two-word term, each word separately, then the two together. 
It is significant that this insistence on explaining the two-word 
term should appear two centuries after Shafi'I had written his 
Risdla which introduced the new science. The explanation 
was needed in order to distinguish between the science of 
fiqh and that of usul al-fiqh, and thus put an end to the equivocal 
use of the latter term in the sense of elements or rudiments 
of fiqh, reserving the two-word term to designate the metho- 
dology of the revealed Law. 

It is also significant that the term itself is neither in the 
title of Shafi'i's work, nor anywhere in the body of the text. 
The title Risala, meaning Epistle, Letter, may well be due to 
its being a letter in answer to the request of Ibn Mahdi asking 
Shafi'i to write on certain sources of the religion. Ibn Mahdi's 
amazement at the size of the "letter" would seem to confirm 
this supposition. There is nothing to show that Shafi'I himself 
chose this title for his work; rather he referred to it as "The 
Book", "My Book", or "Our Book". (1) The title Risdla also 
appears in a statement attributed to Ibn Mahdi: "When I saw 
the Risala (=Letter) of Shafi't, it amazed me; for I beheld the 
words of a wise and eloquent man of good counsel; I shall 
indeed remember him often in my prayers"! (2) Thus the 
title Risala may have been given to Shafi'i's work at an early 
date, and may simply refer to its being written in answer to 
the request of Ibn Mahdf. 

In any case, the science of usul al-fiqh, as we know it since 
the book of Shafi'i, existed long before the two-word term for 
it was established. Also, works had been written before 
Shafi'i dealing with one or another of the fundamental sources 
which, brought together, came to be recognized as the science 
of usuil al-fiqh, and as founded by Shafi'f. 

(1) As indicated by A. M. ShAkir, editor of ShAfl'l's ar-Risdla, edited with 
Introduction and Annotations (Cairo: al-Halabt Press, 1358/1940), p. 12 of 
Introduction. 

(2) Ibid., p. 4 after the Introduction, and on the title page. A. M. Shakir does 
not give his source for Ibn Mahdt's statement. 
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Contents and Purpose 

Fakhr ad-Din ar-Razi (d. 606/1209) says that the doctors of 
law before Shafi't had already dealt with questions of usul 
al-fiqh, but did not have universal principles to follow regarding 
those questions; this was what Shafi'f did for them, so that he 
is to the "science of the revealed law" what Aristotle is to the 
"science of reason". (1) 

Two eminent scholars have concerned themselves with 
Shafi'i's contribution: Ignaz Goldziher and Joseph Schacht. 
Goldziher's studies led him to the following conclusion in his 
book on the Zahiri school of law: 

on account of Abu Hanifa's endeavors on the one hand, but 
more so because of the force of circumstances, qiyds became 
a factor in jurisprudence which could no longer be eliminated 
from the legal sources. Al-Shafi'l had not intended to do 
this, but even if he had wanted to do so, he would not have 
been able to achieve anything, as futile attempts of later 
followers of his school indicate. What he could do, and 
actually did, was to discipline the application of the newly 
introduced legal source [i.e. qiyas] without curtailing the 
prerogatives of the scripture and tradition, and to restrict its 
free arbitrary application by means of methodical laws with 
respect to its usage. This is both the purpose and the result 
of the science of usul al-fiqh which al-Shafi'i founded and 
and which is associated with his name. (2) 

Shafi'i's Risala had not yet been printed when Goldziher 
published his book in 1884. (3) He continues his statement 
saying that if the tract 

had survived in which al-Shafi'l justified the new discipline 
which is revolutionary for Islamic jurisprudence, and which, 
in particular, introduces it to the branches of the sciences, 

(1) Ibid., p. 13 of Introduction, apud Ibn Hajar al-'AsqalAnt, Manaqib ash- 
ShAfl' (Cairo: BOAlq, 1301/1884), p. 57. 

(2) Zdhiriten, p. 21; translation, pp. 20-21; emphasis in last sentence added. 
(3) The Risdla was first published in Cairo (Bfilq) in 1321/1903. 
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researchers of the history of Muslim thought would be enabled 
to determine in every detail al-Shafi'l's position in the 
controversy of traditionalism versus the partiality of qiyds. (1) 

Goldziher was interested in drawing attention to Shafi'I's 
legal doctrine which vindicated the use of hadiths in law. 
He also brought out Shafi'i's equal concern for the other sources 
of the law including qiyas, reasoning by analogy. (2) He then 
showed how the founder of the Zahiri school Dawud b. 'Alt, 
a student of Shafi', who, "surpassing all the master's intentions, 
completely rejected the justification of ra'y and qiyas and all 
that this implied". (3) 

Thus Goldziher's interest in Shafi'l's achievement stemmed 
from a more immediate interest, central to his study of the 
Zahiri school of law. In his book, which to this day remains 
a fundamental work for the study of Islamic jurisprudence, 
Goldziher's purpose was to point out the Zahiri position as 
representative of the extremist side of traditionalism, issuing 
from the Shafi'I school. Though Shafi'i is described as the 
"champion of traditionalism" ("Vindex des Traditionalismus"), 
his position in relation to his extremist disciple Dawud (founder 
of the Zahiri school), was, in contrast, described as concilia- 
tory. (4) Goldziher, subsequently, came to know of the 
existence of two manuscript copies of Shafi'l's Risala, preserved 
in the National Library in Cairo, Dar al-Kutub. (5) That 
Goldziher did not pursue the matter of Shafi'I's "new discipline 
...revolutionary for Islamic jurisprudence" is an indication of 
the secondary nature of his interest in Shafi' and his doctrine, 
as a point of departure for the Zahiri school which developed 
into extremist traditionalism. 

Coming after the appearance of two editions of Shafi'T's 
Risala, Joseph Schacht's book, The Origins of Muhammadan 

(1) Zdhiriten, p. 21. 
(2) Ibid., pp. 22-23, where he cites Nawawt. 
(3) Ibid., p. 24. 
(4) Cf. ibid., pp. 25-26, "Vermittelende Stellung des Systems des S&fl't". 
(5) See I. Goldziher, Muhammedanische Studien, 2 vols. (Halle 1889-1890), II, 

83 n. 2. 
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Jurisprudence (1) concentrates on the latter's achievements 
in detail. Schacht's Origins is a work no less fundamental 
than that of Goldziher, confirming it and going beyond it to 
do what Goldziher had hoped would be done once Shafi'i's 
work was found and published. Referring to his own book, 
Schacht says that it will be found to confirm Goldziher's results 
and to go beyond them in some respects. Schacht then 
enumerates these respects, which deal with hadiths and their 
history and significance in the development of jurisprudence (2). 

Schacht gives Shafi'f's personal achievements in legal theory 
as consisting (1) in the development of a new theory of interpre- 
tation applied to the two principal sources of the revealed law: 
the Koran and the Prophetic traditions; (3) (2) in the almost 

complete identification of Sunna and traditions (hadiths) 
which later became part of the classical theory of Islamic 
law; (4) and (3) in the hierarchy of the four sources of law, 
including consensus and qiyas. (5) 

In the present study, I propose to deal with what I consider 
as Shafi'i's chief motivation in writing his Risala. I hope to 
show that, by raising the Prophet's Sunna to the level of the 
Koran, (6) and by restricting the use of analogical reasoning 
within definite limits, Shdf'i''s purpose was to create for traditio- 
nalism a science which could be used as an antidote to kalam, 
another already well-established science associated with the 
rationalist Mu'tazila, whom he called Ahl al-kalam, (7) "the 

partisans of philosophical theology", and whom he regarded as 
his adversaries. 

Razi chose the correct term to designate the science founded 
by Shafi'I, 'ilm ash-shar', the science that treats of the revelation, 
the revealed law; and he contrasts it to 'ilm al-'aql, "the science 

(1) Oxford: Clarendon Press, 1950. 
(2) Origins, pp. 4-5. 
(3) Ibid., p. 56. 
(4) Ibid., p. 77. 
(5) Ibid., p. 134. 
(6) In fact, the Koran is considered in his doctrine as subordinate to the Sunna, 

and the Sunna interprets the Koran; ibid., general index, s.u. Koran. 

(7) On ShAfl'Ts designation of the Mu'tazila as ahl al-kaldm, see ibid., pp. 41, 
128, 258. 
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of reason", which, though associated with Aristotle, was also 
the appanage of the Mu'tazila, ahl al-kalam, those who treat 
of kalam and stand for the primacy of reason. (1) The task 
of the Mu'tazila, who later infiltrated the science of usul al-fiqh, 
was to show that reason and revelation are not in contradiction. 
In the fifth/eleventh century this is what we find clearly stated 
on more that one occasion in the Kitdb al-Funun of Ibn 'Aqll, 
who was a product of rationalism and traditionalism combined; 
and later still, in the thirteenth century, we find the same 
proposition clearly stated in St. Thomas Aquinas's Summa 
Contra Gentiles. (2) 

The student of the history of usuil al-fiqh is faced with some 
striking phenomena, of which one will be treated in the present 
study; namely, the lapse of time between the Risala's appearance 
and that of the first independent and comprehensive works, 
which have come down to us, on the subject of the Risdla, 
usul al-fiqh. We have little or no definite knowledge of the 
development of this science for two or more centuries after 
Shafi'l; and what little we can know, or surmise, must be gleaned 
from available works where the authors have made reference 
to earlier works. 

Two late writers (3) give lengthy lists of works on usul al-fiqh 
by their predecessors. The lists begin with Shafi'i's Risala, 
followed by its commentaries. Five such commentaries were 
known to posterity, none of which is extant. The first commen- 
tator comes well over a century after Shafi'i; and the last, 
well over two centuries. (4) The first independent and 
comprehensive works on usuil al-fiqh in these lists are by authors 

(1) Supra, p. 10. 
(2) See G. Makdisi, The Rise of Colleges: Institutions of Learning in Islam and 

the West (Edinburgh University Press, 1981), p. 256 and n. 153; and Ibn 'Aqll, 
Kitdb al-Fundtn, ed. G. Makdisi, vols. 44 and 45, S6rie I: Penshe Arabe et Musulmane 
(Beyrouth: Institut de Lettres Orientales, 1970-1971), p. 401 (lines 4-5), and p. 509 
(lines 7-8). 

(3) Subkt and Zarkashi; see below, pp. 30 ff. 
(4) Abfi Bakr as-.airafl (d. 330/942), Abu '1-Walld an-NlsAbirt (d. 349/960), 

al-Qaffal ash-Shashi al-Kabtr (d. 365/976), Abu Bakr al-Jauzaqt (d. 3881998), and 
Ab0 Muhammad al-Juwainl (d. 438/1047). 
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who died at the dawn of the fifth/eleventh century, two centuries 
after Shafi''s death. (1) 

We do know, however, that many authors treated of usul 
al-fiqh in the third and fourth centuries (=A.D. ninth and 
tenth). Many of them are quoted in subsequent works, such 
as the Musaawada of usul al-fiqh, by Ibn Taimiya, his father 
and his grandfather, a "draft" (musauwada) the fair copy of 
which was made by a student of Ibn Taimiya, all three authors 
having each in turn made his notes on the subject but died 
leaving his contribution in draft form. They cite many 
authors from among the contemporaries of Shafi'i down to the 
dawning of the fifth/eleventh century, and beyond. (2) There 
were many writers on usul al-fiqh, among them jurisconsults 
who were Mu'tazili and Ash'ari theologians, i.e. mutakallimun, 
and whose works or ideas were available to the three authors 
of the Musauwada either directly or through quotation by 
later authors. 

A perusal of the great majority of works available to us from 
the fifth/eleventh century onward on usul al-fiqh shows that 
they have definitely deviated from the path taken by Shafi'i 
in his Risala; and the Musauwada references to the earlier 
writers show that the deviation was incipient as of the time of 
Shafi't. What was the nature of this deviation? 

Shafi'i's work does not treat of a single question or problem 
of kalam, or even of legal philosophy. Throughout his Risala, 
he keeps within the strictly circumscribed field of law, positive 
law, or legal methodology rooted in the scriptural texts. On 
the other hand, the first two comprehensive works purporting 
to be on the science of usul al-fiqh at the turn of the fourth- 
fifth/tenth-eleventh century were written by two authors who 
were philosophical theologians, mutakallimun. Though neither 
of these two works is extant, one of them has been so well 
described by its commentator as to leave no doubt that it 

(1) See below, pp. 30 ff. 
(2) Ibn Taimlya, et al. (=Majd ad-Din b. Taimiya, d. 652/1254; Shihab ad-Din 

b. Taimlya, d. 682/1284; and Taqi ad-Din b. Taimtya, d. 728/1328), al-Musauwada 
ft usul al-fiqh (Cairo: al-Madani Press, 1384/1964). 
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treated of the minutiae of the science of kalam. Its author 
is the celebrated Mu'tazill of the turn of the century, Qadi 'Abd 
al-Jabbar (d. 415/1025). Abu '1-Husain al-Basri (d. 436/1044), 
himself a Mu'tazill also and author of a work on the subject, 
al-Mu'tamad fi usuil al-fiqh, wrote a commentary on Qadi 'Abd 
al-Jabbar's Kitdb al-' Umad. This commentary, like its original, 
is not extant; but in the introduction to his other independent 
work on usul al-fiqh entitled al-Mu'tamad, al-Basrl gives the 
following information regarding the character of 'Abd al-Jabbar's 
'Umad: 

What prompted me to compose this book on usul al-fiqh 
[i.e. his Mu'tamad], after my commentary on Kitdb al-'Umad 
and making a thorough study of it, is that I followed the 
course set out in the book as regards the arrangement of its 
chapters, repeating many of its questions, and commenting 
chapters of kalam minutiae inappropriate for usul al-fiqh, as 
for instance the treatment of the divisions of knowledge, the 
definitions of necessary and acquired knowledge, that philoso- 
phical speculation produces knowledge and that knowledge 
does not produce philosophical speculation, and other such 
matters. The book becomes lengthy with such questions 
and with the verbatim quotations of the 'Umad and the 
interpretations of a great part of them. I therefore wanted 
to compose a book with chapters well-arranged and free 
from repetition, and in which 1 would avoid treating the 
minutiae of kalam, improper in a work on usul al-fiqh; for 
such matters belong to another science, the mixing of which 
with this science is unwarranted, even if it should have a 
remote connection with it. For if the treatment of divine 
unicity and justice is unwarranted in books on positive law 
(fiqh),-though the latter is based on them and is closely 
connected with them-it is all the more unwarranted to 
deal with these chapters in usul al-fiqh because they are 
remotely connected with them, and understanding the 
purpose of the book does not depend on them. Also, if the 
reader of these chapters in usul al-fiqh knows kalam, he has 
a thorough knowledge of the subject and will derive no 
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benefit from these chapters. On the other hand, if he does 
not know kalam, understanding the subject will be difficult 
for him, even if I laid it out clearly for him. His annoyance 
and irritation will be great, for he will have given his attention 
and spent his time on something hard for him to understand, 
and which does not help him to reach his goal. It would 
therefore be preferable to omit these chapters from usul 
al-fiqh. (1) 

But most books on usul al-fiqh do, in fact, treat also of 
problems which are not properly those of usul al-fiqh but rather 
of kalam and legal philosophy. The following problems 
belong to these two fields: (1) the problem of the determination 
of good and evil (al-tahsin wa't-laqb.h); (2) the relation between 
reason and revelation (al-'aql wa'sh-shar'); (3) the qualifications 
of acts before the advent of revelation (hukm al-af'dl qabl 
wurdd ash-shar'); (4) prohibition and permission (al-hazr 
wa'l-ibdha); (5) the imposition of responsibility or obligation 
beyond one's capacity (lakllf m d d yulaq); and (6) the imposition 
of legal obligation on the non-existent (mas'alat al-ma'dum). 

None of these problems is found in Shafi'i's Risdla. Schacht 
pointed out that Shafi'i does not consider the question with 
which legal philosophy is concerned, namely, "Whether every 
act is to be regarded as allowed on principle, unless it is specifi- 
cally forbidden, or as forbidden on principle unless it is specifi- 
cally allowed." (2) Where Shafi'i discusses in his Risdla the 
relationship between the categories allowed and forbidden, 
Schacht points out that "he keeps his feet firmly planted on 
positive law". (3) I shall have occasion to return to this ques- 
tion of legal philosophy, (4) for I believe it to have provided 

(1) Abu 'l-Husain al-Basri, al-Mu'tamad fi asul al-fiqh, ed. M. Hamidullah, with 
the collaboration of M. Bekir and H. Hanafi, 2 vols. (Damascus: Institut Frangais 
de Damas, 1964-1965), I, 7.-Basri is in effect saying: "You jurisconsults who are 
not mutakallimun are not intelligent enough to understand kalam." Cf. my 
study "Ash'art and the Ash'arites in Islamic Religious History", in Studia Islamica, 
XVII (1962), pp. 37-80, passim, where Subki makes use of similar allusions against 
traditionalist jurisconsults. 

(2) Cf. the just-mentioned al-haar wa'l-ibdha, above. 
(3) Origins, p. 134. 
(4) See below, pp. 35, 44. 
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the Mu'tazila with one of its inroads into the field of usul 
al-fiqh, (1) and this, justifiably. 

The celebrated al-Ghazzall, a Shafi'l jurisconsult, deals at 
length with the inroads made by other sciences into the field 
of usudl al-fiqh. What he has to say on this matter in the 
Introduction to his work, al-Mustasfda min 'ilm al-usul, is 
illuminating and deserves to be quoted here. Ghazzalf points 
out that works on usul al-fiqh are often loaded with too much 
fiqh, or kalam, or grammar, depending on the special interest 
of the author. Then he says, addressing the reader, 

and after having told you of their excesses in this kind of 
mixing [of the sciences], it is nevertheless not our opinion 
that we should keep this work free from mixture; because 
weaning from what is familiar is hard to take, and minds turn 
away from the unusual. (2) 

He then proceeds to give a complete work on logic, saying 
that this science does not particularly belong to the science of 
usul al-fiqh; and he advises the students of usul al-fiqh that 
those among them 

who do not wish to write down (3) this prolegomena may 
begin the book from the first qulb, (4) for that is the beginning 
of usul al-fiqh proper. (5) 

Why this change in the character of usu'l al-fiqh as founded 
by Shafi'l? This legal science which, at the outset, was purely 
traditionalist, devoid not only of philosophical kalam, but even 
of all questions of legal philosophy, is found, by the beginning 
of the fifth/eleventh century, to be mixed with topics properly 
belonging to kalam, and authored by mutakallimun, members 
of that movement held in abhorrence by Shafi'l: "There is 

(1) See infra, p. 35, 42-44. 
(2) al-GhazzAlf, al-Mustasfd min 'ilm al-usul, 2 vols. (Cairo: Boulq, 1322-1324/ 

1904-1906), I, 10. 
(3) Regarding the practice of law-students noting down the works or lectures 

of their master-jurisconsult, see my book, The Rise of Colleges, index, s.v. ia'ltqa. 
(4) Ghazzali's Mustasfd is divided into four qufbs, or parts, exclusive of the 

introductory work on logic. 
(5) Op. cit., r, 10 (lines 17-18). 
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nothing more hateful to me than kalam and its practitioners" 
(md shai'un abghada ilaiya mina 'l-kaldmi wa-ahlih). (1) 

An answer to the above question must be sought in the 
history of the intervening centuries-three century beginnings, 
each of which brought its own important event: an inquisition, 
a defection, and a declaration of faith-three significant 
landmarks in Islamic religious history. 

Three Landmarks of the Intervening Centuries 

1. The Inquisition 
It will be remembered that the Great Inquisition (Mihna) 

was begun under the Caliphate of al-Ma'mun and continued 
under the following three caliphs, al-Mu'tasim, al-Wathiq and 
al-Mutawakkil. It lasted some fifteen years, from 218 to 233 
(833 to 848 of our era). When it ended in the second year 
of Mutawakkil's Caliphate, its termination was to the detriment 
of the Mu'tazila. At the end of the first third of this century, 
corresponding to the middle of the ninth century A.D., the 
Traditionalist movement emerged triumphant over Mu'tazili 
rationalism, under the banner of the Inquisition's surviving 
hero Ahmad b. Hanbal. 

If we consider Shafi'i's career as one of triumph over the 
rationalism of his day, in that he was the successful champion 
of traditionalism, then Ahmad b. Hanbal's triumph did not 
signal the first, but rather the second defeat of rationalism. 
Between these two defeats, Mu'tazilism had harnessed all its 
strength with a view to crushing the stubborn resistance of 
the Traditionalists. Mu'tazilism, in this period, had the 
support of the secular arm through three caliphates and the 
initial part of the fourth, when Mutawakkil, deserting this 
Rationalist movement as a lost cause, opted opportunistically 
for its adversaries. The Mu'tazila were finished in the political 

(1) Ibn al-'ImAd, Shadhardt, II, 9, apud al-'Ibar of Dhahabi. For other like 
statements, see Ibn QudAma, Tahrtm an-nazar ft kutub ahl al-kaldm, in G. Makdisi, 
Ibn Quddma's Censure of Speculative Theology (London: Luzac, 1962), esp. p. 12 
(English translation), p. 17 (Arabic text), paragraph 26. 
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arena; they were far from finished intellectually; they still had 
their rationalist weapons. 

2. The Defection 

Ash'art defected from Mu'tazilism and joined the Traditio- 
nalist camp. In his Ibdna, said to be his last book, he placed 
himself under the banner of Ahmad b. Hanbal: 

The belief we hold and the religion we follow are holding 
fast to the Book of our Lord, to the sunnah of our Prophet, 
and to the traditions related on the authority of the Compa- 
nions and the Successors and the imams of the hadi;-to 
that we hold firmly, professing what Abu 'Abdallah Ahmad 
ibn Muhammad ibn Hanbal professed, and avoiding him who 
dissents from his belief, because he is the excellent imdm 
and the perfect leader, through whom God declared the 
truth, removed error, manifested the modes of action, and 
overcame the innovations of the innovators, the deviation 
of the deviators, and the skepticism of the skeptics. (1) 

Ash'arl was later to be used by his followers to defend him, 
as proof of his Traditionalist creed, against those who accused 
him of being a Rationalist. 

Ash'art's sensational defection was another triumph for 
Traditionalism at the expense of the Mu'tazila. Other 
triumphs were in store for Traditionalism during this century. 
Such, for instance, was the trial of Ibn Shannabudh whose 
teaching of the aberrant variants of the Koran almost cost him 
his life. To save it, he signed a retraction abjurring his 
aberrant readings. It will be remembered that the Mu'tazilis, 
in the previous century, had sought to force upon the Traditio- 
nalists the doctrine of the "createdness" of the Koran. They 
lost their cause. Had they won it, Ibn Shannabudh would 
not have had to retract his readings. That he was forced to 

(1) Al-Ash'ari, Kitdb al-Ibdna 'an usuil ad-diydna (Cairo, 1348/1929-30), pp. 8-9; 
English translation by W. C. Klein (New Haven, Connecticut: American Oriental 

Society, 1940), p. 49. 
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do so is an illustration of the sacrosanct character of the Koran, 
preserved intact through the failure of the Inquisition. (1) 

This fourth/tenth century is recorded as the century that 
saw the spread of Shafi'I law throughout the world of Islam. 
It is also the century of the development of usuil al-fiqh on the 
basis of the fully-developed art of disputation (munazara). (2) 

As for hadith, Schacht has already shown the importance given 
to it by Shafi'I in his doctrine where it becomes synonymous 
with the Sunna. With Shafi'l, it is from the hadith that fiqh 
develops along lines differentiating it from that previously 
developed in the doctrine of Abfi Hanifa and his successors. 
The development of fiqh is subsequently enhanced by the 
introduction of dialectic to deal with the disputed questions 
(khilaf), raising legal disputation to an art. In the circles 
of jurisprudence, 'ilm, knowledge, learning, becomes synony- 
mous with fiqh and legal studies generally. When in the 
fifth/eleventh century, the Shafi'i jurisconsult, Abu Ishaq 
ash-Shirazi writes his Who's Who among jurisprudents, (3) 

his declared purpose is to show the lines of authority in the 
field of law. He does this by tracing the transmission of 
authoritative knowledge from the Prophet himself, as the first 
mufti-jurisconsult, down to the author's day, showing the 
chains of authority, isndd, across the generations, to drive home 
the idea that hadith and law, not kalam or falsafa (philosophy), 
have their origins with the Prophet. And to show that 
Shafi'i, and not Ab6u Hanlfa, is the true champion of the 
Prophet's Sunna, ShirazI relates two anecdotes involving 
dreams wherein the Prophet was seen and asked whether the 
personal opinion (ra'y) of Abiu Hanifa, or that of Shafi'i, 
should be followed. The Prophet's answer on both occasions 
was this, in substance: "Follow whatever there is in the personal 

(1) On Ibn Shannabudh (d. 328/940), see al-Khatib al-Baghdadt, op. cit., I, 
280-281; Ibn al-Jauzi, al-Muntapam ft tdrtkh al-muluik wa 'l-umam, 6 vols. (V-X), 
(IHaidarabad: Da'irat al-Ma'arif Press, 1357-1359/1938-1940), VI, 275 and 
307-308; Ibn Taimlya, Fatdwa, 5 vols. (Cairo: al-Kurdistan Press, 1326-1329/ 
1908-1911), I, 314-315. 

(2) Cf. G. Makdisi, The Rise of Colleges, pp. 108 if., and index, s.v., mundzara. 
(3) See n. 3, p. 6. 
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opinion (ra'y) of Abfu Hanlfa that is in conformity with the 
Sunna; but Shafi'T's doctrine is not ra'y; Shafi't simply adhered 
to my Sunna, and refuted those who went against it." (1) 

The fourth/tenth century witnessed also the development of 
the masjid-colleges as colleges of law with khans built for them 
as dormitories for the students of law, supported financially by 
charitable trusts (waqfs). The waqf was used as a weapon 
by the traditionalist jurisconsults to exclude from the curricu- 
lum the "foreign sciences in general, and kalam in particular." (2) 

These endowed colleges were founded on a private financial 
base, free of government interference; for any Muslim who had 
the means could create a foundation beyond the reach of the 
governing power. Indeed the governing power curried the 
favor of the ulama by founding colleges for them, in order to 
influence the masses who were partisans of the ulama. The 
examples of Badr b. Hasanawaih in the fourth/tenth century 
and Nizam al-Mulk in the fifth/eleventh, building networks 
of colleges, are ample proof of the influence of the jurisconsults 
in a society where the shar', the revealed law, reigned supreme; 
a revealed law whose primacy was fought for and won by 
Shafi'i, then by Ibn Hanbal. 

But this fourth/tenth century was also witness to the emer- 
gence of a new rationalist movement, called Ash'arism, bearing 
only a nominal relationship to the professed traditionalist 
position of its eponym, Ash'arl. It was a movement meant 
to be moderate, in contradistinction to Mu'tazilism's extreme 
rationalism. There is no way to tell at present when exactly 
this movement emerged; but after the turn of the century we 
find the new movement at grips, not only with the traditionalist 
movement to whose camp Ash'arl had defected, but also with 
Mu'tazilism. The chronicles of later historians presented 
these struggles not under their designation as theological move- 
ments, and therefore as Mu'tazilis versus Ash'arls, or Traditio- 
nalists (Ahl al-Hadtth) versus Ash'arts, but rather under the 
designation of their affiliation in the schools of law, and therefore 

(1) Shtrazt, Tabaqdt al-fuqahd', pp. 86 and 87. 
(2) See G. Makdisi, Rise of Colleges, pp. 77 ff, 
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as Hanafi against Shafi'I, or Hanbali against Shafi't; designations 
which, for a long time, threw historians far off the track, and 
left the new version of Ash'arism under cover of the Shafi'i 
affiliation. (1) 

For it was at this time that the new theological movement 
was making its bid for legitimacy in the only way it could hope 
to obtain it: by gaining admission into one of the schools of 
law. Mu'tazilism had already infiltrated the Hanafi school; 
and by a system of elimination it becomes clear that the only 
home left for the new Ash'arism was the Shafi'l school. (2) 

There are some signs that Mu'tazilism hoped also to gain a 
foothold in the Shafi'i school, and Ash'arism in the Hanafi 
school, but either combination was of rare occurrence as 
illustrated by the case of Qadi 'Abd al-Jabbar (d. 415/1024) as 
a Shafi'I-Mu'tazili, and the rarer case of Abu Ja'far as-Simanani 
(d. 444/1052) as a Hanafi-Ash'ari. 

3. The Declaration of Faith 

It was at the beginning of the fifth/eleventh century that 
things came to a head, culminating in the promulgation of the 
traditionalist creed by the Caliph al-Qadir, whence its designa- 
tion as the Qadirt Creed, a manifesto of resurgent traditionalism 
condemning all deviations from traditionalist teachings. (3) 
Looking back on this century, the traditionalist Shafi'i historian 
Shams ad-Din adh-Dhahabi (d. 748/1347) drew up a list of 
the top men who died in the first years of the century, a list 
that calls for close scrutiny. It is found in the biographical 
notice of the Caliph al-Qadir who died in 422/1031. We owe 

(1) For an example of such mixing, see C. Snouck Hurgronje, "Le droit musul- 
man", in Selected Works of C. Snouck Hurgronje, ed. (in English and French) by 
G.-H. Bousquet and J. Schacht (Leiden: E. J. Brill, 1957), p. 214 ff., esp. p. 235 
and n. 1 (based on the Kdmil ft 't-tdrtkh of Ibn al-Athtr). 

(2) Cf. my "Ash'arf and the Ash'arites in Islamic Religious History", pp. 37-80, 
esp. p. 44. 

(3) For an English translation of the Creed, see A. Mez, The Renaissance of 
Islam, transl. S. Khuda Bukhsh (London: Luzac, 1937), pp. 206-209; for the 

significance of the Creed's contents and a French translation, see my Ibn 'Aqtl et 
la resurgence de l'Islam traditionaliste au XIe siecle (Damascus; Institut Frangais 
de Damas, 1963), pp. 304-310. 
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its preservation to SuyuOt's Tdrikh al-khulafd', History of the 
Caliphs. In it Dhahabl is quoted as follows: 

In this period the head of the Ash'arlya was Abu Ish.aq 
al-Isfara'int [d. 418/1027]; the head of the Mu'tazila, Qadi 
'Abd al-Jabbar [d. 415/1024]; the head of the Rafida, ash- 
Shaikh al-Mufld [d. 413/1022]; the head of the Karramlya, 
Muhammad b. Haidam. (1) 
The head of the Koranic Readers was Abu '1-Hasan al- 
HIammam [d. 417/1026]; the head of the muhaddithun, 
the hadith-expert 'Abd al-Ghanl b. Sa'ld [d. 409/1018]; 
the head of the Sufis, Abu 'Abd ar-Rahman as-Sulaml 
[d. 412/1021]; the head of the poets, Abu 'Amr b. Darraj; 
the head of the calligraphers, Ibn al-Bauwab [d. 413/1022]; 
the head of kings, the Sultan Mahmud b. Sabuktakin [d. 421/ 
1030]. (2) 

Dhahabl's list consists of leaders who died in the first part 
of the fifth/eleventh century. 1 have divided it into two 
parts because I believe that these leaders represent for Dhahabi 
two distinct groups, the first of which he holds in contempt, 
distinct from the second, which he respects. It will be noticed 
that the leaders named in the first group are cited according to 
their affiliation to rationalist movements. Dhahabi was a 
Shafifi traditionalist. The leaders named in the second group 
are cited as leaders in the Islamic sciences and their ancillaries 
that Dhahabi held in respect, as he did the last-named person, 
the Sultan Mahmud b. Sabuktakin, who had vigorously 
implemented, in the lands under his sway, the traditionalist 
policies of the Caliph al-Qadir. (3) 

But most significant in this list is the conspicuous absence 
of the legal sciences, fiqh and ususl al-fiqh. Nor are these two 
fields cited in the supplementary list of Suyuti. (4) Legal 

(1) Suyitf (apud Dhahabl), Tdrtkh al-khulafd' (Cairo: al-Munlrlya Press, 1351/ 
1932), p. 276; cf. Shadhardt, III, 222. 

(2) Shadhardt, loc. cit. Suyttt adds other names to the list, some of which, how- 
ever, belong to the previous century; Suyfit, op. cit., pp. 222-223. 

(3) See Ibn 'Aqtl, p. 300. 
(4) The following list is added by Suyitt: the head of the zindlqs (heretics), the 

Fatimid Caliph al-I;kim bi'Amr Allah (d. 411/1021); the head of the philologists, 
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studies had developed and spread throughout the realm of the 
eastern Caliphate; Dhahabi could not have been unware of 
this dramatic development. As previously mentioned, the 
fourth/tenth century was the century of the colleges of law, 
the century in which dialectic, and the ta'tlqa were developed 
in legal studies, leading to the writing of the great summae. (1) 
The second half of the century was thus taken up with the rise 
of legal studies and the institutions in which they were taught. 
How then could Dhahabi, author of the monumental History 
of Islam, (2) fail to mention the leading scholars of the legal 
sciences, fiqh and usul al-fiqh? 

The answer, I believe, is that Dhahabi did in fact mention 
these scholars, but did not mention the legal scholarship for 
which they were only too well-known. He preferred to bring 
out their rationalist affiliations which could otherwise be 
overlooked, but which he wanted to dramatize. The first 
two scholars listed were leading scholars in fiqh and usul al-fiqh; 
but Dhahabi preferred to cast light on their affiliations with 
the Ash'arl and Mu'tazili rationalist movements respectively, 
as scholars of rationalist kalam. Both belonged to the Shafi'i 
school of law, as Dhahabi did. But Dhahabi belonged to the 
opposing camp of Shafi'i traditionalism. 

Dhahabi knew that Abu Ishaq Isfara'ini, the first-named in 
the list, was a leading scholar in fiqh and usul al-fiqh, one of 
the greatest jurisconsults of the Shafi't school in his day. There 
were others that Dhahabi could have listed instead of Abu 
Ishaq al-Isfara'int; he could have listed a traditionalist Shafi'l, 
Abu Hamid al-Isfara'ini, who had died in 406/1016, and he 
could have cited him as top man in fiqh and usul al-fiqh, closer 
than Abu Ishaq to the beginning of the century; but he did 
not mention him at all. Why this omission? It certainly 

al-Jauhart (d. 398/1003); the head of the grammarians, Ibn Jinnt (d. 392/1002); the 
head of the rhetoricians, Badl' az-Zaman al-HamadhAnt (d. 398/1008); the head of 
the orators, Ibn Nubata (d. 405/1016); the head of the Koranic exegetes, al-Hasan 
b. Habtb an-NItsbfirt (d. 406/1016); and the head of the Caliphs, al-Qadir (d. 422/ 
1031), considered by Ibn as-*alah as a Shafl'l doctor of the law. 

(1) See Rise of Colleges, pp. 111 if., 245 if. 
(2) This work is still in manuscript. 
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could not have been because Dhahabl did not know Abu Hamid 
or appreciate his title to fame; for he devoted a biographical 
notice to him in his 'Ibar in which he said of him: "...the juris- 
consult, Master-Professor of 'Iraq (=Baghdad), Leader of the 
Shafi'T's, the man in whom the leadership of the Shafi'f school 
of law wound up" (al-faqth, Shaikh al-'Irdq, wa-Imdm ash- 
Shdfi'fya, wa-man ilaiht 'ntahat riydsalu 'I-madhhab). (1) In 
this notice, Dhahabi then went on to speak in very appreciative 
terms of Abi' Hamid as the most successful master-jurisconsult 
of his day who had covered the earth with his disciples (!abbaqa 
'I-arda bi'l-ashab), and who had composed a ta'ltqa(2) of 
approximately fifty bound volumes, and his course on law 
was attended by seven hundred students of law (wa-ta'liqatuhu 
fi nahwi khamsina mujalladan, wa-kdna yahduru darsahu 
sab'u mi'ati faqih). (3) Thus Dhahabl not only knew of Abu 
Hamid, he in fact had the highest regard for him as the leading 
jurisconsult of his day. It might be thought that Dhahabi 
was interested in citing a leading Ash'arl, and Abui Hamid was 
not an Ash'arl. But here again Dhahabl chose AbQ Ishaq 
as an Ash'arl, rather than al-Baqillant, who had died in 403/1013, 
whom he held in very high regard, pointing out that he had a 
great study circle (halqa) in the Great Mosque of al-Mansir 
in Baghdad. (4) Dhahabi was also no doubt aware of the 
high regard that his own professor, the famous Hanbali Ibn 
Taimtya, had for Baqillant, saying that he was "the most 
excellent of Ash'art kalam-theologians among whom there is 
no one like him either among his predecessors or successors" 
(huwa afdalu 'l-mutakallimina 'I-muntasibtna ild 'I-Ash'ari, 
laisa fthim mithluhu Id qablahu wa-ld ba'dah). (5) Ibn Taimlya 
went on to cite passages from Baqillant's Kitdb al-Ibdna showing 
approval of the way he treated anthropomorphic passages 
in the Koran according to the doctrine of "bild kaif". (6) 

(1) See Shadhardt, III, 178 (1. 7-8), apud Dhahabt, al-'Ibar. 
(2) On the ta'ltqa and its significance, see G. Makdisi, Rise of Colleges, pp. 111 ff. 

and index, s.v. 
(3) Ibid. (1. 9-11). 
(4) Shadhardt, III, 169 (1. 3), apud Dhahabt, 'Ibar. 
(5) Ibid. (1. 15). 
(6) Ibid. (1. 17 if.). 
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It is quite evident that Dhahabi did not overlook either 
Baqillant or Abui Hamid al-Isfara'ini, both of whom he treated 
with respect and admiration in his Kilab al-'Ibar. But he 
does not seem to have devoted a biographical notice to Abu 
Ishaq al-Isfara'inl, if we are to judge by the fact that Ibn 
al-'Imad did not quote the 'Ibar when treating of Abu Ishaq, 
whereas he did so in the two other cases, and it was his habit 
to rely on the 'Ibar. Nor did Ibn al-'Imad quote from the 
'Ibar regarding the Mu'tazili 'Abd al-Jabbar. If these two 
kalam-theologians were treated in the 'Ibar, their notices could 
not have been such as to warrant their being quoted by Ibn 
al-'Imad; and they were probably very brief. 

It should also be noted that Dhahabi cited them along with 
the head of the Rafida and the head of the Karramiya, both 
movements, like Mu'tazilism and Ash'arism, hostile to Sunni 
Traditionalism; moreover both Abu Ishaq and 'Abd al-Jabbar 
were, like Dhahabi, members of the Shafi'l school of law. 
I would venture to say that Dhahabi listed the first four names 
in the order in which he held them in contempt, the first 
scholar all the more so for contaminating the Shafi'i school 
with the new brand of Ash'arism, more dangerous in its dissimu- 
lation than Mu'tazilism, the well-known old enemy, represented 
by the second scholar in the list. 

Thus indications are that Dhahabi wished to point out that 
the legal sciences at the head of the fifth/eleventh century were 
contaminated not only with the kalam-theology of Mu'tazilism, 
but also with that of the new brand of Ash'arism. Traditiona- 
list jurisconsults among the ShafiT's, the Hanbalis and even 
the Hanafis, were well aware of this development which they 
dreaded. Kalam-theology, banned from the curriculum, had 
infiltrated into the science of jurisprudence, usul al-fiqh, a 
rationalist accomplishment of far-reaching effect. This reli- 

gious science founded by Shafif' as a vindication of traditiona- 
lism was now shot through with rationalist kalam. Usal 

al-fiqh came to be written (and later categorized) according to 
two methods: "the method of the jurisconsults" (fariqat 
al-fuqahd'), and "the method of the kalam-theologians" (tariqat 
al-mulakallimin). The intrusion of rationalist, philosophical 
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theology into jurisprudence had already taken place by the 
end of the fourth and beginning of the fifth centuries, and the 
traditionalist master-jurisconsult Abfu Hamid al-Isfara'inl was 
up in arms against it. Regarding the reactions of this and 
other traditionalist Shafi'i's, we have the statement of Ibn 
Taimlya (d. 728/1328), Dhahabl's professor of hadith: 

The severity of Abiu Hamid (al-Isfara'ini) against the rationa- 
listic theologians is well-known. He went so far as to make 
a distinction between ash-Shafi'f's usu'l al-fiqh and that of 
al-Ash'arl. This distinction was noted by the leading 
scholar Abu Bakr ar-RadhakanI whose ta'liqa I have. It 
was the example of ar-Radhakant that Professor Abu Ishaq 
ash-Shflraz followed in his two books, al-Luma'(1) and 
al-Tabsira (2). Even when the the doctrine of al-Ash'art 
agreed with that of the Shafi'Is, he maintained the distinction 
between them, saying, "this is the opinion of our (Shafi'l) 
colleagues, and it was also professed by the Ash'aris", thus 
avoiding to count them among the followers of ash-Shafi'l. 
The Shafi'ts washed their hands of the Ash'aris and of their 
doctrines in their methodology of the law (usdl al-fiqh), let 
alone the fundamental principles of religion (usul ad-din)! (3) 

In the light of the foregoing facts and statements, the stipula- 
tions of the waqf deed of the Nizamiya College of Shafi'l law 
in Baghdad take on new significance. Abu Ishaq ash-Shlrazl 
(d. 476/1083), mentioned above in Ibn Taimlya's statement, 
was the first incumbent of the professorship of law in Baghdad's 
Nizamiya College, and Nizam al-Mulk had said that he founded 
his college for Shirazi. (4) The waqf deed for Nizam's Shafi't 
College stipulated that certain posts were to be held by men 
who were Shafi'i's not only in the field of fiqh, but also in that 

(1) Cairo: ?ubaih Press, 1347/1928. 
(2) This is the title the author himself gives to this work written after al-Luma' 

(rather than at-Tabsira fi usdl al-fiqh as in the ms. copy of the Azhar Library in 
Cairo, call no. usu'l al-fiqh 1785; see his al-Luma', p. 2 (1. 5). 

(3) See Ibn Taimlya, Kitdb at-Tis'tntya, in his Fatdwd, 5 vols. (Cairo: Kurdistan 
Press, 1326-29/1908-11), V, 239. 

(4) See note 1, p. 29. 
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of usuil al-fiqh. This was the case for the professor of law, 
the preacher of the academic sermon, and the librarian. (1) 

That Nizam al-Mulk wished his college to be Shafi'f is no 
cause for surprise; it was his privilege as founder (wdqif) of the 

college. What does call for surprise, however, is the stipula- 
tion's specific mention of not only fiqh, but also of usuil al-fiqh, 
as the two elements necessary for consideration of appointment 
to certain positions in the college. To say that the professor 
of law, for instance, must be Shafi'i in fiqh, is merely to be 
redundant; for to say "Shafi'i" is to say "Shafi'i fiqh". But to 

(1) See Ibn al-Jauzl, Muntazam, IX, 66; G. Makdisi, "Muslim Institutions of 
Learning in Eleventh-Century Baghdad" in BSOAS, 24 (1961), pp. 1-56, esp. p. 37. 
The biographical notice devoted to the grammarian al-Mubarak al-WAsitt, known 
as al-Wajlh b. ad-Dahhan (d. 612/1215) in al-Qiftl's Inbdh ar-ruwdh states that 
this grammarian, first a Hanbali, changed over to the Hanafi school of law, then 
changed to the Shafl't school when he was appointed grammarian to the Nizamlya 
"because of the stipulation of its founder that the grammarian of the Nizamtya be 
a ShAfi'f". (See al-Qifti, Inbdh ar-ruwdh 'ald anbdh an-nuhdh, 3 vols. (Cairo: Dar 
al-Kutub Press, 1369-74/1950-55 III, 155; and Shadhardt, V, 53). Such was not 
the case with al-Jawallqt, nor is there a stipulation to this effect in the waqf deed 
of the NizAmiya. If the information is correct, both as to the stipulation and as 
to the appointment of al-WAsitt being contingent upon his becoming a Shaft'f, 
then it would seem that this part of the waqf deed at least had become unknown, 
for some reason (e.g., loss of the waqf instrument), and the appointment of the 
grammarian was assumed to be restricted by the same stipulation as for the 
professor of law, the preacher of the academic sermon and the librarian. Nothing 
in the sources indicates that al-JawAllqt changed over to Shafl'i membership; more- 
over, the biographer of the Hanbali school Ibn Rajab devotes a biographical notice 
to him as a Hanbali, whereas he omits al-WAsiti who had changed over from the 
Hanbali school of law. The stipulations read as follows: (1) The Nizamiya 
constitutes an endowment for the benefit of members of the Shafl't school of law 
who are ShAftl' in both flqh and usul al-fiqh. (2) The possessions with which the 

Nizamiya is endowed are also for the benefit of those who are ShAfl't in both fiqh 
and usdl al-fiqh. (3) The following members of the teaching staff must be Shafl't 
in both fiqh and usul al-fiqh: (a) the professor of law (mudarris, incumbent of the 
chair of law); (b) the preacher (wd'i*; preacher of the academic sermon); (c) the 
librarian (mulawallt 'l-kutub). (4) The Nizamiya must also have a teacher of 
Koranic science to teach the Koran (muqri'). (5) It must also have a grammarian 
to teach the Arabic language (nahwt).-It is clear that the third item insists on 

membership in the ShAfi'I school of law for the professor occupying the chair of 
law as well as for the preacher and librarian. On the other hand, the Koranic 
Reader and the grammarian are not restricted by this stipulation. The 

grammarian and philologist al-JawAltq (d. 540/1145) was a member of the Hanbali 
school of law who held the post of grammarian in the NiTAmiya, succeeding his 
teacher at-Tabrlzl (d. 502/1109). 
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add usul al-fiqh to the stipulation is to indicate that this science 
could be other than what Shafi'f himself had intended it to be; 
that it could be a Rationalist usul al-fiqh, and particularly, an 
Ash'ari usul al-fiqh to which Professor Shlrazi, the one for 
whom Nizam founded his College, (1) was clearly and definitely 
opposed. Abu Ishaq ash-Shirazt was known to be anti-Ash'ari 
in uasl al-fiqh, a fact to which we have his own quoted statement, 
and his books: "These are my books on usul al-fiqh wherein I 
profess doctrines opposed to those of the Ash'aris". (2) Of 
Shfrazl's works on usul al-fiqh, al-Luma' fi usul al-fiqh has been 
published; it contains a number of statements of doctrine 
opposed to the Ash'aris and confirming Ibn Rajab's quotation. (3) 

The stipulation of Shafi'I usuil al-fiqh is clearly in consonance 
with the doctrine of ShirazI in that field. But the designation 
of usul al-fiqh as "Shafi'l" should not be taken to mean that 
each of the schools of law had its own variety of usdl al-fiqh, 
so that one could expect four varieties of this religious science, 
one for each of the four Sunni schools of law. This field does 
not lend itself to this kind of categorization. "Shafi't usul 
al-fiqh" designates the usul al-fiqh of Shafi'i himself, followed 
by the Traditionalists of all the schools of law. 

The Qadiri creed (al-I'tiqdd al-Qddiri), which comes to our 
notice for the first time only in the year 431 or 432H., had long 
been in the making. It was the result of a series of Epistles 
promulgated by the Caliph al-Qadir, beginning with the 
years 408/1017, and 409/1018. The Creed itself and its 
significance have been treated elsewhere. (4) A study of this 
Creed shows that its contents were directed against the anthro- 

(1) "For whom did I found this College if not for Abfi IshAq ([ash-ShlrAzl]?" 
On the controversy regarding the appointment of the first professor of law to the 
NiAmliya of Baghdad, see my "Muslim Institutions of Learning in Eleventh- 
Century Baghdad", esp. p. 33 (1, 3-4); this phase of the NiAmiya's history is based 
on Sibt Ibn al-Jauzl, Mir'dt az-zamdn, MS arabe Paris, 1506, fol. 1lOb-llla and 
Ibn al-Jauzt, op. cit., VIII, 246-7. 

(2) See Ibn Rajab, Dhail 'ald Tabaqdt al-handbila, vol. I, ed. H. Laoust- 
S. Dahan (Beirut: Imprimerie Catholique, 1951), I, 26; or ed. M. HAmid al-Fiql, 
2 vols. (Cairo: as-Sunna al-Muhammadlya Press, 1372/1952), I, 20. 

(3) See Aba IshAq ash-ShlrAzi, al-Luma' fl usul al-fiqh (Cairo: $ubaih Press, 
1347/1928-9), pp. 7 (1. 13), 8 (1. 17); 15 (1. 24 and 26), 18 (1. 1), 46 (1. 4). 

(4) See Ibn 'Aqtl, pp. 299 if., esp. pp. 303 if. and 308 if. 
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pomorphists, the Karramlya, the Shi'a (especially the extremist 
Rafida and Isma'lltya), the Ash'arlya, the Mu'tazila. Such 
is its negative aspect. Its positive aspect is its definition of 
usul ad-din as the fundamental articles of belief, distinguishing 
it from those of the philosophical theologians. This Creed 

goes hand in hand with the banning of kalam-theology as a 

subject of study in the curriculum of the colleges of law, indeed 
in all institutions of learning based on waqf. Morever, there 
is a significant correlation between the Qadiri Creed and 
Dhahabl's list of leading scholars at the head of the fifth/eleventh 
century, a list preserved in the biographical notice of the 

Caliph who promulgated that Creed. Both the list and the 
Creed convey the same message. 

Bibliographical Lists of Subkt and Zarkashi 

Subkl and Zarkashl, both of the Shafi'i school of law, give 
bibliographies of works on usul al-fiqh which had served them 
in writing works of their own on the subject. Subkt's (d. 771/ 
1370) list is in his Raf' al-hajib 'an mukhtasar Ibn al-HaIjib, 
a commentary in two volumes of the Epitome of the Maliki 
Ibn Hajib (d. 646/1249). (1) These lists are both modified 
here to present the authors and their works in chronological 
order from Shafi'f onward. The dates of death are added; 
there is some question regarding the third commentator's 
date of death (336 or 365). 

The List of Subki (d. 77111370) (2) 

YEAR 
AUTHOR WORK OF 

DEATH 

ash-ShAfi'i ar-Risala 204 
as-Sairafi Commentary 330 
Abf'l-Walld an-NisAb0ri Commentary 349 
al-Qaff^l ash-ShAsht Commentary 336 or 365 
AbA Muhammad al-Juwaint Commentary 438 

(1) This list is taken from the manuscript in the Princeton collection which 
has only the first of the two volumes, Yahuda MS. 148, fol. 2a. 

(2) Subkl, Raf' al-hdjib 'an Mukhtasar Ibn al-Hdjib, MS Yahuda 148, Garrett 
Collection (Princeton University), fols. 2a-2b. 
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AUTHOR 

al-BAqill'anP 
Abcs HAmid al-IsfarW'int 
Abil B~akr b. Fcirak 
Qadi'Abd al-JabbAr 
Abfl IshAq al-IsfarA'int 
Abfi Zaid ad-Dab isl 
Abci'l-Husain al-Basrt 
Sulaim ar-RAzI 
Abci't-Taiyib at-Tabart 
Ab i'1-taiyib at-Tabart 
Abc i'-QAsim al-Qushairt 
Abl IsIiq ash-ShirAzi 
Abci IsIiAq ash-Shir'zi 
Abci IsbAq ash-ShIrAzi 
Abcs IshAq ash-Shir'zI 
Abcs Nasr b. as-SabbAgh 
ImAm ai-Haramain al-Juwaint 
ImAm al-Hlaramain al-Juwaint 
Abci 'I-Muzaffar as-Sam'Ant 
al-KiyA al-HarrAst 
al-KiyA al-HarrAst 
al-GhazzAlt 
al-GhazzAlt 
al-GhazzAlt 
al-GhazzAll 
Abcs Nasr al-Qushairt 
Abcu '%-Fath b. BarhAn 
As'ad al-Mihant 

WORK 
YEAR 

OF 
DEATH 

at-Taqrib wa'l-Irshdd 
at-Ta liqa 
Kitdb 
al-' Umda 
at- Ta'liqa 
Kitab al-asrdr 
al-Mu'tamad 
at- Taqrib 
Sharh al-Kifdya 
al-Minhaj 
U$sdl al-flqh 
al-L uma' 
al-Mulakhkhas fi'l-jadal 
al-Ma'udna fi'l-jadal 
an-Nukat 
'Uddat al-'dlim 
al-Burhan 
al-Asadli b 
Qawadli' al-adilla 
al- Ta'liqa 
Shifd' al-mustarshidin 
al-Mustasfd 
al-Mankha'l 
Shifd' al-ghalil 
at- Tahsin 
U$ul al-fiqh 
a I- Wajil z 
at-Ta cliqa 

403 
406 
406 
415 
418 
430 
436 
447 
450 
450 
465 
476 
476 
476 
476 
477 
478 
478 
489 
504 
504 
505 
505 
505 
505 
514 
518 
523 

The List of Zarkashi (d. 79411392) (1) 

AUTHOR 

Sh'afiW 
Sairaft 
AkbiV'l-Waltd an-NisAbcirt 
al-QaffAl ash-ShAsht 
Abcu Mu1ammad al-Juwaint 

al-Muzant 

WORK 

Riisala 
Commentary 
Commentary 
Commentary 
Commentary 

Kitdb al-Qiyds 

(1) Zarkasht, al-Bahr al-muhzt, MS. arabe Paris 811, fols. lb-2a. 

YEAR 
OF 

DEATH 

204 
330 
349 
365 
438 

264 
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AUTHOR 

Ibn Suraij 

Ibn Suraij 
as-Sairafi 
Ibn al-Q -ass 
AbM Is1Aq al-Marwazi 
Abe 'Abd Allah b. Abi Huraira 
AbM '1-Husain b. al-Qattan 
al-OaffA1 ash-ShMshi 
Ab6i 'l-Hasan as-Suhailt 
al-BAqifl'anr 
Abc '1-Qasim b. al-Kajj 
AbMu Bakr b. Feirak 
Abc Hamid al-Isfar.Vint 
AbM 'i-Husain Muhliammad 

b. YatlyA b. SurAqa al-'Amirl 
Abci IshAq al-lsfarW'int 
Abi' Manstur al-BaghdAdi 
Ab'i't-Taiyib at-Tabari 
AbM't-Taaiyib at-Tabart 
AbV 'i-QAsim al-Q'ushairl 
Abu' IsIAq ash-ShirAzt 
AbM IsIAq ash-ShirAzi 
AbM IsijAq ash-ShirAzi 
Ab I IsIAq ash-ShirAzI 
Abil IsliAq ash-Shir6zi 
AbM Isb1q ash-ShtrAzi 

WORK 

Kitdb ar-Radd 'ald Ddwu'd 
fi inkarihi 'l-qiyds 

Kitdb al-I'dhazr wa'l-indhadr 
ad-Dald'il wa'l-a'ldm 
Riydd al-mnuta'allimin 

Kitdb 
Kitdb 
at- Taqrib wa'l-irshdd 

at- Tahsll 
Sharlz al-Kifdya 
al-Jadal 
Kitdb 
al-Luma' 
Commentary of al-Luma' 
at- Ta bsira 
al-Mulakhkhas 
al-Ma'ilna 
al-Hud'd 

and other works 
ImAm al-IHaramain (al-Juwain!) at- Talkhis = Commentary of 

BAqillni's Taqrib 
ImAm al-Haramain (al-Juwaini) al-Burhan 

AbM 'I-Muzaffar as-Sam'Tan 
GhazzAli 

AbM Nasr al-Qushairl 
Ibn Barhn 
Fakhr ad-Din ar-RAzi 

(commentaries and remarks 
on al-Burhadn cited) 

al-Qawadti' 
al-Mustasfd 

(commentaries, remarks and 
abridgements Cited) 

Kitab 
al-A usat 
al-Mahsfil 

(a Commentary and an 
abridgement Cited) 

al-AIhkid 63 

YEAR 
OF 

DEATH 

306 

306 
330 
335 
340 
345 
359 
365 

ca. 400 
403 
405 
406 
406 

Ca. 410 
418 
429 
450 
450 
465 
476 
476 
476 
476 
476 
476 

478 

478 

489 
505 

514 
518 
606 
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Kalam in Usul al-Fiqh 

Justification versus Censure 

A cursory perusal of available works from the above two 
lists would show that by the fifth/eleventh century, this science 
which Shafi'f founded for the vindication of Traditionalism, had 
by this time become riddled with Rationalism. The first 
independent and comprehensive work on usul al-fiqh, after that 
of Shafi'i, that has come down to us and is now in print, is the 
Mu'tamad of Abu 'I-Husain al-Basrf, a Mu'tazili, whose intro- 
duction, as already mentioned, tells us about the character 
of 'Abd al-Jabbar's work entitled al-'Umad, not extant. 
Henceforth works on this subject deal also with problems 
properly belonging to philosophical theology and/or legal 
philosophy. This phenomenon was so widespread in the 
fifth/eleventh century and thereafter that voices were raised 
in condemnation of the practice. 

Ghazzalt, in his Muslasfd, gives a brief classification of the 
sciences in order to show where usul al-fiqh belongs: 

The sciences are divided into the rational sciences, such as 
medicine, arithmetic, geometry,-but that does not concern 
us,-and into the religious sciences, such as kalam, fiqh and 
its usul, the science of hadith, the science of exegesis, and the 
esoteric science, I mean the science of the heart and its 
purification from reprehensible dispositions (sufi mystificism). 
Each of the two divisions of knowledge is further divided 
into universal and particular sciences. The universal science 
of the religious sciences is kalam. The rest of these sciences, 
namely fiqh, its usutl, hadith, and exegesis, are sciences of 
the particular; for the exegete studies only the meaning of 
the Book in particular; the muhaddith studies only the method 
of establishing the authenticity of the hadith in particular; 
the faqlh studies only the qualifications of the acts of persons 
with legal capacity in particular; the usuli studies only the 
sources of the legal qualifications in particular; but the 
mutakallim is the person who studies the most general of 

3 
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things, namely, the existent. He first divides the existent into 
eternal and adventious, then the adventitious into substance 
and accident, then the accident into that for which life is 
made a condition, namely knowledge, will, power, hearing, 
sight... Such is the content of the science of kalam. From 
this you know that it begins with the most general of things, 
the existent, then it descends gradually to the details we have 
mentioned establishing the first principles of the rest of the 
religious sciences; namely the Book, the Sunna, and the 
veracity of the Prophet. Then, from the totality of subjects 
studied by the mutakallim, the exegete takes one in particular, 
the Book, and studies its meaning; the muhaddith takes one 
in particular, the Sunna, and studies the methods of establis- 
hing its authenticity; the faqih takes one in particular, the 
act of the person with legal capacity, and studies its relation 
to the statement of the revealed law as regards the qualifica- 
tions of the obligatory, the prohibited and the indifferent; 
and the usutli takes one in particular, the statement of the 
Prophet whose veracity was proved by the mutakallim, and 
he studies the manner in which it furnishes evidence for the 
legal qualifications, either through the letter of the text, or 
its implicit meaning, or systematic reasoning and deduction. 
The usuli's investigation does not go beyond the word and 
deed of the Prophet: for he receives the Book from the 
Prophet's utterance; and consensus is established through 
the Prophet's utterance; and the sources are the Book, 
the Sunna and consensus only; and the veracity of the 
Prophet's speech and its validity as proof is established 
only through the science of kalam. Therefore kalam is the 
guarantor of the authenticity of the first principles of the 
religious sciences, and they are subordinate in relation to 
kalam. (1) 

These pains taken to delimit the subject matter of usul 
al-fiqh point to differences of opinion as to content, and are 
evidence of attempts to keep extraneous matter from being 

(1) Mustasfd, I, 5 and 6. 
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mixed in with the science. But these attempts did not prove 
successful; for even the traditionalist authors found themselves 
forced to deal with certain questions not treated by Shafi'l 
in the Risdla,--questions of legal philosophy, the most frequen- 
tly treated being "al-a'ydn wa'l-af'dl qabl wurud ash-shar"' 
(the qualifications given to things and acts before the advent 
of revelation). This points to the source of obligation before 
God revealed the Law, and calls for a discussion of the function 
of reason. 

After delimiting the science of usul al-fiqh, Ghazzall, as 
already pointed out, does not follow his own classification, but 
decides instead to do as his predecessors did, "because weaning 
from what is familiar is hard to take, and minds turn away 
from the unusual." (1) 

Before Ghazzali, Sam'ant had already criticized the mixing 
of kalam with usul al-fiqh, in his Qawdii' al-adilla. This work 
was described by Subki as "the most beneficial book on usdl 
for the Shafi'is and the most significant" (huwa anfa'u kitdbin 
li 'sh-shdfi'tya ft 'I-usul wa-ajalluh); (2) and after Subkl, Zarkashi 
described it as "the most significant work for the Shafi'ls in 
usil al-fiqh in its reference to sources and its argumentation" 
(huwa ajallu kitdbin li'sh-shdfi'iya ft usul al-fiqh naqlan wa- 
hijdjan). (3) It will be remembered that Abu 'l-Muzaffar 
as-Sam'ant was a jurisconsult in the Hanafi school of law for 
thirty years before transferring to the Shafi'l school, amid 
much criticism from former colleagues and to the general 
delight of the Shafi'Is. 

Sam'ani begins by pointing out that the science of fiqh is 
the most important and most noble of the sciences, because it 
treats of the ever-changing events to which there is no limit, 
and consequently no limit or way of encompassing the know- 

ledge of the laws to be applied to these events. On the other 
hand, theology, which Sam'ant does not call kalam, but rather 
"the science of the fundamental principles regarding acts of 

(1) Mustasfd, I, 10. 
(2) Subkt, op. cit., fol. 2a (1. 19). 
(3) Zarkashl, op. cit., fol. lb (1. 28-29). 
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obedience to God" ('ilm al-usul fi 'd-diydndt), although it is 
a noble science in itself, the basis of all principles of religion, 
and the foundation of all the religious sciences, yet it is a 
science whose structure is limited because its data of knowledge 
are limited, which God instructed us to obey, and to which 
nothing can be added or taken away. On the other hand, 
fiqh is an on-going science continuing with the passage of 
centuries and changing with the change of circumstances and 
conditions of men, without end or interruption. Indeed God 
made the ijlihdd of the jurisconsult regarding these events to 
take the place of inspiration in the time of the Prophets. When 
this time passed God made ijtihdd to take the place of the 
Prophet's inspiration so that a clarification of God's laws would 
issue from it. (1) 

Sam'ani then comes to deal with the works on usuil al-fiqh: 
I have not ceased throughout my life to study the works of 

colleagues and others on this subject. I noticed that most 
of them have contented themselves with a superficial study 
of the subject rather than delve deeply into its themes. 
And I noticed that one of them dug deep, analyzed and 
blended, but he deviated from the method of the jurisconsults 
in many of the questions, and followed the method of the 
mutakallimun who are but strangers to jurisprudence and its 
themes; nay, they are completely ignorant of this science. (2) 

For Abu Bakr as-Samarqandi (d. 540/1145), a hanafi juris- 
consult, author of Mizdn al-usul, the science of usul al-fiqh 
branches off from that of kalam; 

and the branch is what branches off from a root, and what 
does not branch off from the root is not of its progeny. It 
was therefore inevitable that writing books on this subject 
should follow the creed of the author of the book. Now 
most of the works on usul al-fiqh belong to the Mu'tazilis 
who oppose us in the fundamentals of religion, and to the 
Traditionalists who oppose us in the applied derivatives. 

(1) Qawati' al-adilla, MS. 627 Faizullah (Istanbul), fol. lb. 
(2) Ibid., fol. 2a. 
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Thus reliance upon their works either leads to error in the 
fundamental principles, or to mistakes in their applications. 
To guard against both pitfalls is a matter of obligation 
according to both reason and revelation. (1) 

A return to usul al-fiqh as founded by Shafi't is advocated 
in the work of the Shafi'l jurisconsult and historian, Abuf 
Shama (2) (d. 665/1267). It is interesting to see the difference 
between this Shafi'I jurisconsult and his predecessor Ghazzall, 
also a Shafi't jurisconsult, on the subject of the classification 
of the sciences and the place of usul al-fiqh in this classification. 
For Abu Shama, like Shafi'f himself, does not have any place in 
his classification for the science of kalam, as such, let alone 
classifying it as the fountainhead of all the Islamic sciences, 
including usul al-fiqh. 

Abu Shama divides the Islamic religious sciences into two 

categories: (1) the science of the Koran, 'ilm al-kiltb, and 

(2) the science of the Sunna, 'ilm as-sunna. From these two 
major categories and through the Arabic literary arts, 'ilm 
al-'arabtya, two other major categories of sciences are derived: 
(1) the science of the fundamental principles of religion and 
law, 'ilm al-usdl, i.e. usul ad-dtn and usul al-fiqh; and (2) the 
science derivative of the fundamental principles, 'ilm al-furu', 
consisting of (a) the science of the practical applications of 

religion and law that are to be followed, 'ilm al-madhhab, and 
(b) the science of right behavior, truth, and etiquette of the 
followers of the Right Way ('ilm al-mu'amala wa'l-haqtqa 
wa-adab ahl at-tarlqa), i.e. Sufism. 

After discussing what is most important in the study of the 
Koran and Sunna, and what fields of knowledge constitute the 
literary arts, Abu Shama deals with 'ilm al-usul: 

(1) Samarqandt, Mtzdn al-usdul, MS. 1626, Garrett Collection (Princeton 
University); cited also in HAjji Khalifa, Kashf a;-;unun 'an asdmt 'l-kutub wa 
'I-funun, 2 vols. (Istanbul: Government Press, 1360-1362/1941-1943), I, 110, who 
gives the author's name and date of death: al-Imam 'AlA' ad-Din al-Hanafi 

(d. 553/1158). 
(2) Abt ShAma is the well-known historian of the reigns of Nurraddin and 

Saladin, The Book of the Two Gardens (Kitdb ar-Raudatain), French translation 

by Barbier de Meynard, 2 vols. (Paris, 1898-1906). 
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The science of usul [i.e. the fundamentals of religion] is 
divided into what is called usul ad-din [i.e. the fundamental 
principles of obedience to God (=of religion)] and to what 
is called usul al-fiqh [i.e. the fundamentals of law, juris- 
prudence]. Many things have been added to each of the 
two sciences, as well as distressing studies belonging to the 
science of kalam and the pseudo-arguments of the practi- 
tioners of quarrelsome argument and controversy [i.e. the 
mutakallimun]. It is more fitting for one whose faith is 
sound and whose proof is manifest not to lose his time on 
these things. There are those who have been put up to 
it, or in whose hearts there is hypocrisy, (1) who have smuggled 
into these sciences harmful and reprehensible things from the 
abominable sciences of the Ancients [i.e. the Greeks], so that 
he who devotes himself to the study of these sciences hides 
behind these fundamental principles of religion; but he is 
to be censured. (2) 

Thus Abu Shama, parting company with his fellow-Shafi'i, 
Ghazzalt, condemns kalam and its practitioners outright, 
excluding it, along with the "sciences of the Ancients" from the 
classification of the Islamic sciences. (3) 

The Shafi'l jurisconsult and theologian, Fakhr ad-Din ar-Razf, 
in his Mahsul, declared that "the most important science for 
the mujtahid is usuil al-fiqh, the rest of the sciences being of no 
importance for his purposes. As for kalam, it is of no account 
in the matter". (4) The Shafi'i jurisconsult and historian of 

(1) Koran II, 9: man ft qalbiht marad; cf. Lane, Lexicon, s.v. marad. 
(2) Abu ShAma, al-Kitdb al-marqum ft jumlat min al-'ulum, MS. Chester Beatty 

Library (Dublin), 3307, fol. 64b. 
(3) When AbO Shama deals with positive law, he exhorts his reader to practice 

ijtihad, not to follow any particular imam, founder of a school of law, but rather 
to study the opinions of all imams and adopt the solution that appears as the 
closest to the Koran and Sunna of the Prophet; to avoid also the modern methods 
of disputation (fard'iq al-khildf al-muta'akhkhira) which are a loss of time and 
disturb the serenity of the mind (fa-innahd mudaiyi'atun li'l-waqt, wa-li-'s-safwati 
mukaddira). Abfi ShAma, op. cit., fol. 65a-b. 

(4) Fakhr ad-Din ar-Razt, al-Mahsul ft usul al-fiqh, Chester Beatty Library 
(Dublin), MS. 3784, vol. II, fol. 141b (lines 11 if.): inna ahamma 'I-'ulumi li'l-mujta- 
hidi 'ilmu u,uil al-flqh; wa-ammd sd'iru 'I-'uldmi fa-ghairu muhimmatin ft dhdlik. 
Ammd 'l-kaldm, fa-ghairu mu'tabar. 
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the Shafi'I school of law, al-Isnawl, paraphrases Razl's Mahsul 
in his own Tamhid when he declares that "the science of kalam 
is not stipulated for ijtihdd, because it has no connection with 
it; nor even the science of positive law, because it is its resulting 
product. (1) Razl's position is all the more significant since 
he was an Ash'ari theologian of kalam, and influenced by 
Mu'tazili kalam to boot. (2) And Isnawt follows his example, 
excluding both fiqh and kalam from usufl al-fiqh. 

On the other hand, Zarkashl deals with the question of the 
subject-matter of usul by avoiding to give a full answer to the 
question posed: 

If someone should say: "Is the science of usul al-fiqh anything 
but parts assembled from a miscellany of sciences, partly 
from the science of kalam..., partly from philology..., and 
partly from the science of hadith...? A scholar knowing 
these sciences needs none of this from usul al-fiqh. On the 
other hand, he who has no knowledge of these sciences will 
not be dispensed by usul al-fiqh from the need of acquiring 
them. Thus, of usul al-fiqh proper all that remains is the 
treatment of consensus (ijmd'), reasoning by analogy (qiyds), 
disputation (la'drud) and ijtihdd; but even here, some of 
the discussion regarding consensus belongs also to the science 
of the fundamentals of religion (usul ad-din), and some 
discussion regarding reasoning by analogy and disputation 
belongs solely to the adept of positive law (al-faqih). Under 
the circumstances, the value of usuil al-fiqh is rather limited." 
The answer to this thesis is to deny it. The scholars of 
usul al-fiqh have made a close study of certain matters in the 
language of the Arabs not achieved either by the grammarians 
or the philologists... (3) 

(1) Isnawl, at-Tamhtd ft tanztl al-furi' 'ald 'l-usfil, National Library in Rabat 
(al-KhizAna al-'Amma), MS. 339 qdf (paginated), p. 1 (lines 8-9): ammd 'ilm 
al-kaldm, fa-laisa sharfan ft 'l-ijtihddi li-'adami 'rtibdfiht bih; wa-kadhdlika 'ilm 
al-fiqh, li-annahu nattjatuh. Cf. RAzt, Mahstll, loc. cit. 

(2) See I. Goldziher, "Aus der Theologie des Fachr al-Dln al-R&zl", in Der 
Islam, III (1912), 213-247. 

(3) Zarkasht, op. cit., fol. 2a-b. 
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Zarkashi confines himself to what the usulis have done in 
grammar and philology for usul al-fiqh, advances which cannot 
be found in the books in these two fields. He offers no explana- 
tion for the two other fields: hadith, anti especially kalam, 
which latter is precisely the source of the controversy. 

With Zarkashi (d. 794/1392) we come to the end of the 
eighth/fourteenth century, some six centuries after Shafi'f's 
Risala was delivered to Ibn Mahdi (d. 198/813-814), and the 
discussion as to the nature, contents and purpose of what came 
to be called usul al-fiqh, the fundamentals of law, has not abated. 

CONCLUSION 

Shafi'T's science of jurisprudence has two dimensions: one 
legal, the other theological. So far, scholars have concentrated 
on the legal dimension. Ignaz Goldziher was the first to draw 
attention to it, seeing Shafi'T's purpose as consisting in the 
disciplined application of qiyas as a legal source. Goldziher 
was not interested primarily in Shafi'i's contribution; for him, 
Shafi'l was simply a point of reference for the Zahiri school of 
law, an aberrant offshoot of the Shafi't school denying the 
use of qiyas altogether. He nonetheless pointed out the value 
of studying Shafi'f's work if and when it is found. On the 
other hand, Joseph Schacht, chiefly interested in Shafi'l, and 
taking his lead from Goldziher's suggestion, made a detailed 
study of Shafi'T's contribution to legal science, characterizing 
it as "a magnificently consistent system and superior by far to 
the doctrines of the ancient schools" of law. (1) 

While the legal dimension of Shafi't's contribution has been 
placed in full view, thanks to Goldziher and, particularly, 
Schacht, the anti-Rationalist, Traditionalist theological dimension, 
unsuspected, has remained out of focus. This is, in part, due 
to the fact that Shafi'i does not directly show his hostility to 
the Mu'tazila, or Ahl al-Kalam, in his Risala. But he does 
make two significant statements which characterize his work as 

(1) Origins, p. 137. 
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fundamentally traditionalist. It is such statements as these, 
drawn together with various historical facts, which point 
directly to the theological dimension of Shafi'i's contribution. 

Both significant statements appear in the khulba, introduction, 
to Shafi'T's Risala. The first statement, at the beginning of 
his introduction reads as follows: "Praise be to God... Who 
is as He has described Himself, and who is exalted above all 
the attributes given to Him by those among His creatures who 
have described Him" (al-hamdu li'lldhi ... 'l-ladhi huwa kamd 
wasafa nafsah, wa-fauqa md yasifuhd bihi khalquh). (1) The 
allusion is unmistakable. The traditionalists accept God's 
own description of Himself, His own attributes as He Himself 
has revealed them in His book and through His Messenger. 
The rationalists, especially the Mu'tazilis, whom Shafi'i called 
Ahl al-Kalam, attribute to God additional attributes resulting 
from their own speculations, held by the traditionalists as 
abominable, heretical innovations. 

The second statement, coming at the end of this introduction, 
reads as follows: "no event shall befall an adherent of God's 
religion but that there is a guide in the Book of God showing 
the right way to be followed" (fa-laisal tanzilu bi-ahadin min 
ahli dini 'llahi ndzilatun illa wa-fi kildbi 'lldhi 'd-dalilu 'aid 
sabili 'l-hudd fi-hd). (2) There is therefore no need to look 
beyond the Sacred Scriptures. The implication is clear: 
primacy goes to faith; reason takes second place. 

The Hanbali Ibn Qaiyim al-Jauzlya, in one of his works in 
which he treats of usul al-fiqh, cites these two statements of 
Shafi'f, as well as other statements attributed to Shafi'f, as 
evidence of the latter's hostility towards the Mutakallimun. (3) 
When the above statements of Shafi'i are considered with the 
following facts already discussed in these pages, the tradi- 
tionalist, anti-rationalist, theological dimension of Shafi'i's 
Risila comes into focus: (1) Shafi'l's attitude of hostility against 
the partisans of kalam; (2) the total lack of philosophical theology 

(1) Risdla, p. 8 (1. 3-4). 
(2) Op. cit., p. 20 (1. 3-4). 
(3) Op. cit., pp. 8 and 20; Ibn Qaiyim al-Jauziya, I'ldm al-Muwaqqi'tn 'an rabb 

al-'dlamtn, 3 vols. (Cairo: al-Kurdt Press, 1325/1907), III, 466-467. 
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(kalam) and even of questions of legal philosophy in the Risala; 
(3) the dramatic change which usu'l al-fiqh underwent, by the 
dawn of the fifth/eleventh century, from the thoroughly tradi- 
tionalist content of the Risdla, two centuries previously, to one 
in which kalam and legal philosophy played a prominent part; 
(4) the perennial preoccupation of authors of opposing camps 
with the justification of what they considered as the contents of 
usul al-fiqh; (5) the reaction of traditionalist authors, exempli- 
fied in the statements of Sam'ant and Abu Shama, against 
the encroachments of kalam in usul al-fiqh; (6) the on-going 
centuries-old struggle between the two camps, a struggle the 
landmarks of which are clearly seen across the centuries, 
marking triumph after triumph, inaugurated with Shafi'i's 
championship of traditionalism, and culminating in the Traditio- 
nalist Qadirl Creed. 

That the theological dimension of Shafi'i's contribution has 
remained out of focus may be seen in the erroneous classification 
of works on usuil al-fiqh by some modern writers. One error 
consists in characterizing such works as belonging to one of 
two categories: (1) the "u.sul" of the Shafi'f's or the mutakal- 
limun", and (2) "the usu'l of the Hanafis". (1) Another error 
consists in listing Shafi'i and his Risdla at the head of a category 
entitled "the method of the mutakallimun", which is then 
contrasted with another category entitled "the method of the 
jurisconsults". (2) 

Shafi't, the first champion of traditionalist Islam, and Ahmad 
b. Hanbal, the second, were both imbued with a deep sense of 
submission to the Koran, the word of God, and the hadith, 

(1) See, for example, Muhammad Abi Zahra, Usul al-fiqh (Cairo: DAr ath- 
ThaqAfa al-'Arablya, 1377/1957), p. 18 ("usll ash-ShAfl'tya au al-mutakallimtn"), 
and p. 20 ("usul al-hanaftya"). 

(2) See, for example, M. H. Htfi, in his edition of al-Ghazzalt's al-Mankhtll min 
'ilm al-usdl, pp. 6 if. Cf. also C. Chehata, "Logique juridique et droit musulman", 
in Studia Islamica, XXIII (1965), 5-25, esp. p. 15 where the author cites "la 
m6thode han6fite" and "la m6thode theologique", a classification he adopts from 
the fourteenth-century historian Ibn Khaldfn (d. 784/1382), including the names 
of authors of each of the two categories; see Ibn Khaldfn, al-Muqaddima, ed. Nasr 
Al-Hfirtn (Cairo: BOlAq (1274/1858), esp. p. 221, English translation by 
F. Rosenthal, 3 vols., Bollingen Series XLIII (New York: Pantheon Books, 1958), 
III, p. 28. 

42 



THE JURIDICAL THEOLOGY OF SHAFI I 

the record of the words and deeds of the Prophet. For Shafi'f, 
as for Ibn Hanbal, Mu'tazilism was the great enemy of true Islam; 
true Islam being unconditional submission to the message of 
God, and emulation of His Messenger, the first muslim. 

Usuil al-fiqh, before it came to be known by this term, was 
the weapon Shafi'l put in the service of Traditionalism against 
the rationalist movement. But two centuries later we find 
advocates of Rationalism authoring works on sual al-fiqh. As 
all rationalist sciences were excluded from the curriculum of 
the colleges, Rationalism, defeated politically, sought ways 
of infiltrating the curriculum. It therefore infiltrated, not 
only the schools of law (madhhab), but also the traditionalist 
sciences themselves, foremost among these being usul al-fiqh. 
For this subject is eminently receptive to two rationalist 
instruments of methodology: logic and, more particularly, 
dialectic. Such receptivity is illustrated by the work on logic 
in Ghazzali's al-Mustasfd min 'ilm al-usul, and the work on 
dialectic in Ibn 'Aqll's al-Wddih fi usuil al-fiqh. 

In his Risala, Shdfi' had asked no philosophical questions 
regarding legal obligation (taklif). The sources of obligation 
for him were the Koran and the Sunna, the word of God and 
the exemplary life of His Messenger. Man owes submission, 
isldm, to God. The legal system of Islam is one of divine 
voluntarism. Law is command and prohibition, God's com- 
mands and prohibitions (al-awdmir wa'n-nawdhi). In such 
a system there is no room for the concept of natural law. In 
Islamic law, obligation does not inhere in the nature of things, (1) 
and ultimately in God who determines that nature. (2) Obliga- 
tion is based directly on His revealed law. The job of juris- 
prudence consists in supplying the methodology to bring out 
clearly all that man needs to know of his obligation toward 
God ('ibdddt) and those toward his fellow man (mu'amaldt). 
Usul al-fiqh, as originally conceived by Shafi'l, is a juridical 
theology, a study of God's law, as distinguished from kalam, 
the study of God Himself; it is a study of God's commands and 

(1) Cf. St. Thomas Aquinas, Summa Theologiae, Q. 95, A.2, 
(2) Cf. ibid., Q. 93, A.4. 
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prohibitions, not of whether God is, or what He is. And as 
far as theology is concerned, the Traditionalist prefers "usul 
ad-din", the fundamentals of obedience to God, of religion, 
the study of what one should believe,-over kalam, "words" 
speculating about God Himself. 

The Rationalists found their way into the science of usul 
al-fiqh through the problem of legal obligation. It was here 
that they came closest to the concept of natural law, but did 
not go all the distance to reach it. At any rate, this is how, 
in substance, they raised the problem of obligation: if the source 
of obligation is to be found in divine revelation, what about 
human acts before God gave us His revealed Law? What 
qualifications should be given to these acts and on what basis? 
Such were the questions raised; they could not be easily set 
aside. The dialogue was started between the opposing camps, 
giving usuil al-fiqh one of its most important problems of legal 
philosophy. But it was clear where the Mu'tazilis meant to 
find the source of obligation before the revelation. God, 
before making us a gift of His revelation, had already made 
us a gift of reason; both gifts came from God. There could 
therefore be nothing in right reason that would contradict 
revelation, since they both came from the same divine source. 
The discussion did not get as far as a reconciliation of reason 
and revelation. The Traditionalists held on to their reasons 
for the primacy of faith; and the Rationalists clung to their 
faith in the primacy of reason. 

The rationalist element in usuil al-fiqh was there to stay. 
And because this science was essentailly a theology, albeit 
juridical, it cut across the lines of the schools of law. Writers, 
regarded as perfectly traditionalist, could now fathom all sorts 
of problems of legal philosophy without being condemned 
outright for their "rationalism". For while the writing of 
works on kalam was always either condemned out-of-hand, 
or at the least, regarded with suspicion, writing on usul al-fiqh 
was held in high regard, for it was never considered as tainted 
with the sciences of the Ancients. Thus it is in works on 
usul al-fiqh that one can judge the extent of Rationalism in the 
doctrine of a doctor of law through his elaboration of questions 
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of legal philosophy beyond those of juridical methodology. 
The schools of thought in Islamic jurisprudence (usul al-fiqh) 

cut across the schools of positive law (fiqh), and may be found 
in certain cases to align themselves with schools of thought in 
theology (usul ad-dtn, kalam). The two works on utsul al-fiqh 
entitled Tanqih, and Talwlh, chosen at random, are good 
illustrations of this point. Mahbiub (d. 747/1346), who belon- 
ged to the Hanafi school of positive law, wrote the Tanqih 
on usal al-fiqh which is a reworking of the Usul of Bazdawf, 
a Hanafi, of the Mahsul of Fakhr ad-Din ar-Razi, a Shafi'i, 
and the Mabdahith of Ibn al-.Hajib, a Maliki. Later, Taftazant 
(d. 792/1390), a Shafi't, wrote the Talwih as a commentary on 
the Tanqih of Muhbiub, the Hanafi. Another illustration 
is the Burhan of al-Juwaint (d. 478/1085), a Shafi'i, on which 
two commentaries were written by al-Mazarl and al-Abharl, 
boths Malikis; who then censured Juwaint, an Ash'ari in theology, 
for criticizing Ash'ari, eponym of the Ash'ari theological move- 
ment, a movement whose members were, for the most part, 
Shafi'is in law. 

Zarkashi's interlocutor was, in effect, saying that there was 
no need to call this science by a new name, usul al-fiqh being 
merely a motley conglomeration of curtailed sciences better 
treated each in its own place. The answer Zarkashl gave 
falls short of clearly designating the object of the new science, 
a designation which Fakhr ad-Din ar-Razi gives succinctly. 
Razi, as already mentioned, saw usuil al-fiqh as the science of 
ijtihdd, which, he declared, is neither the science of kalam, nor 
that of fiqh; kalam not being a component of ijtihad, and fiqh 
being nothing but ijtihad's resulting product. 

Shafi'i's Risala is basically a work on methodology. In it 
Shafi'i is, in effect, saying: kalam is not the business of Islam; 
ijtihdd, based on the Sacred Scriptures, is the essence of Islamic 
religious science, and this Risala gives you the method to 
follow, shows you how to go about it. 

If Shafi'I had been asked to give a name to the subject of 
his book, he would perhaps have replied that it was nothing 
new, that it simply had to do with usul ad-din, the roots of 
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religion; and if the term "usul al-fiqh" could have been suggested 
to him, he would perhaps have accepted it in the sense of 
"the roots of God's revealed law", which, after all, are the 
roots of the religion of Islam. 

Shafi'i's purpose in writing the Risala was to counter any 
system of religious knowledge that pretends to go beyond the 
Koran and the Prophet's Sunna. In contrast to kalam, 
which went beyond the Scriptures to speculate about their 
author, God Himself, Shafi'l's doctrine declared the Scriptures 
to be all that was needed for salvation. For Shafi'i believed 
that the divine revelation, as expressed in the Koran and the 
Prophet's Sunna, provides for every possible eventuality. (1) 
This is a traditionalist theme that runs through Islamic religious 
history. The Hanbali Ibn Taimiya (d. 728/1328), towards 
the end of his life, devoted one of his most significant treatises 
to it, entitled: Ma'drij al-wasul ild ma'rifat anna usuil ad-din 
wa-furu'ahu qad bayyanahd 'r-rasul (The Steps leading to the 
Knowledge that the Messenger of God has already made a 
Clear Exposition of the Roots and Branches of Religion), a 
work the significance of which was justly appreciated well-nigh 
half a century ago by the eminent Islamist Henri Laoust. (2) 

From the late tenth or the beginning of the eleventh century, 
the works that have come down to us on usul al-fiqh, with 

questions properly belonging to kalam and legal philosophy, 
were authored not only by those who would be expected to 
include such questions in their works, namely members of the 
rationalist theological movements of Mu'tazilism and Ash'arism, 
but also by authors otherwise of strictly traditionalist affiliation. 
In illustration of this fact, the Musauwada of the Traditionalist 
Taimiya family may be given as an illustration, one among 
many others. This phenomenon strongly suggests that the 
future of Islamic theology may well be in the hands of the 
Usulls, rather than in those of the Mutakallimun. 

(1) See n. 2, p. 41. 
(2) Ibn Taimtya, Ma'drij al-wusul, in Mujmi'at ar-rasd'il al-kubrd, 2 vols. 

(Cairo: Sharaftya Press, 1323/1905), I, 180-217; French translation, with introduction 
and notes, by H. Laoust, Contribution a une ltude de la m6thodologie canonique de 
Taki ad-Din Ahmad b. Taimtya (Le Caire: Institut Frangais d'Archeologie Orientale, 
1939). 
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ADDENDUM 

The foregoing study was already completed when that 
entitled "Safi' et le kaldm d'apres Razi", by Henri Laoust, 
came to my attention. We had both contributed articles to 
the publication in which Professor Laoust's article appeared; 
namely, Recherche d'Islamologie' Recueil d'articles offert a 
Georges C. Anawati et Louis Gardet par leurs collegues et amis 
(Louvain et Louvain-La-Neuve, 1978). But since contributors 
to the Festschrift had received only reprints of their articles 
and not the entire work, it was not until much later that I came 
upon the article in question, while paying a visit to our friend 
and colleague, M. Louis Gardet, in Toulouse. 

At first blush the article of M. Laoust would seem to be at 
variance with what has been said in the present study; but this 
first impression is quickly dissipated when the reader realizes 
that the apparent difference of opinion hinges on the terms 
used for theology: kalam and usul ad-din. There is a distinction 
to be made, as the reader may gather from what has been said 
in the foregoing study. The reader is further referred to a 
previous study, "Ash'arl and the Ash'arites in Islamic Religious 
History", in Studia Islamica, XVII (1962), pp. 37-80, and XVIII 
(1963), pp. 19-39, where the two terms are studied historically. 
On page 399 of his article, Professor Laoust distinguishes 
between "two great forms of kalam": (1) a theology essentially 
speculative in nature, treating of the great problems of (philo- 
sophical) theology; and (2) a juridico-moral theology treating 
of man's obligations toward God and His creatures. Then he 
says: "it is this last form of kalam that interested Shafi'i above 
all in the Risala, the Kitdb al-Umm and the Kitdb Ikhtildf 
al-hadith". With this statement, the foregoing study is in 
complete agreement. In keeping with the historical attitude 
of the Traditionalists, I prefer to reserve for this type of theology 
the term usuil ad-dln, "the fundamentals of faith", in contradis- 
tinction to kalam, which would be reserved for philosophical 
theology, that theology developed by the Mu'tazilis and the 
Ash'aris. 

George MAKDISI 

(Philadelphia, Pennsylvania, U.S.A.) 
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